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IN THE CIRCUIT COURT FOR THE SIXTH JUDICIAL CIRCUIT 
IN AND FOR PASCO COUNTY, FLORIDA 

CIVIL DIVISION 
 

DIANE THERIAULT KOBERNICK, 
and SUSAN LEVINE, 
 
 Plaintiffs, 
 
v.         Case No.: 51-2016-3484-WS/G 
 
PASCO COUNTY, FLORIDA, a political 
subdivision of the State of Florida, 
 
 Defendant, 
 
and 
 
BONNIE BEHNKE, CARL BEHNKE, 
BRIAN BUMSTEAD, DENNIS DESTEFANO, 
JUDY DESTEFANO, GAIL ENGELSCHJON, 
PATTI J. FRAZEE, ARTHUR HAEDIKE, 
MARGARET NICHOLSON, GEORGE R. 
POPE, SHARON ROTHAMER, THEODORE 
ROTHAMER and BEVERLY POLLAK-HELIE, 
 
 Intervenors. 
__________________________________/ 

MEMORANDUM OF LAW IN OPPOSITION TO DEFENDANT’S AND 

INTERVENOR’S SECOND MOTION FOR SUMMARY JUDGMENT 

 
 Plaintiff, DIANE THERIAULT KOBERNICK, by and through her undersigned counsel, 

files this Memorandum of Law opposing the Second Motion for Summary Judgment filed by the 

County on February 26, 2019 and the Amended Motion for Summary Judgment filed by the 

Intervenors on February 26, 2019, (collectively the “Motions for Summary Judgment”) and states 

the following: 

PREFACE 

 

 For the purposes of this motion, Plaintiff will refer to the record evidence as follows: 
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The deposition of Keith Wiley taken April 17, 2018 as “Wiley I at p#” 

The deposition of Keith Wiley as corporate representative of Pasco County taken June 
25, 2018 as “Wiley II at p#” 
 
The deposition of Diane Kobernick taken September 22, 2017 as “Kobernick Depo. at 
p#” 
 
The Affidavit of Diane Kobernick dated July 18, 2018 as “Kobernick Aff. ¶#” 
 
For the purposes of the Motion, Plaintiff will refer to Defendant, Pasco County, Florida 
and the Intervenors as “Movants”. 

RECORD FACTS NOT STATED IN THE MOTIONS FOR SUMMARY JUDGMENT 

 

The Defunct Golf Course Property 

 
 The former Flor-a-Mar Golf Course, consists of approximately 50 acres of land west of 

U.S. 19 located within the Gulf Harbors community in Pasco County (the “Property”). (Wiley II 

at Ex. 11)  In 2016, the County proposed the creation of a Municipal Service Benefit Unit 

(“MSBU”) to fund a portion of the purchase of the Property for the creation of a passive park that 

would be a combination of a park-like facility with the core area being a conservation area 

surrounded by a passive park with trails.  (Wiley II at 97)  The area known as the Gulf Harbors 

Community includes homes which are situated in both unincorporated Pasco County as well as the 

municipality of New Port Richey.  (Kobernick Aff a ¶ 3) 

 In February of 2013, Peter Day from the Florida Audubon society sent an email to Keith 

Wiley of the Park, Recreation and Natural Resources Department for Pasco County, advising him 

that the “Property” was a home to many species of migratory birds and is regarded “as a local 

birding hotspot, not only by West Pasco birders but by our birder colleagues in Pinellas and 

Hernando and indeed by birders visiting from other parts of the U.S.” (Wiley I at p 30, Ex 2)  At 

the time, Mr. Wiley was the Environmental Lands Program Manager.  (Wiley I at 7).  Around the 
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same time, the owner of the property nominated the Property for purchase by the Environmental 

Lands Acquisition Program.  (Wiley I at p 30, Ex 2)   

 ELAMP is a program within the Environmental Lands Division of the Park, Recreation 

and Natural Resources Department.  (Wiley I at 8) The basic objective of ELAMP is to protect 

environmentally sensitive lands and provide natural resource based recreation.  (Wiley I at 12)  

ELAMP funds can only be used to purchase properties that will be used for passive, natural 

resource based activities.  (Wiley I at 26)  Use of property purchased through ELAMP must be 

consistent with the program’s objectives requiring post-acquisition use of properties be passive 

and natural resource based. (Wiley I at p. 26)  ELAMP funds cannot be used to purchase property 

for use other than passive natural resource based uses.  (Wiley I at p. 26)   

 The ELAMP selection committee later discussed the Property during its March 2013 

meeting.  (Wiley I at p 30, Ex 3)  Despite recognizing that the Property was in a subdivision and 

was not the normal type of property ELAMP looked into, the committee voted to send the property 

to the Scientific Sub-committee for further review. (Wiley I at p 30, Ex 3)   

 In August of 2013, Mr. Wiley met with members of the Gulf Harbors Civic Association 

along with Pasco BOCC member Kathryn Starkey.  The association offered to share in the 

acquisition cost through charitable donations the association received.  However, they had 

concerns about the County making the property an active park if purchased.  Mr. Wiley assured 

them that only passive use activities would be permitted, but further advised them that all members 

of the public would be allowed access to the property. (Kobernick Aff at ¶ 5)   

County and Property Owner are Unable to Agree on Price 

At some point in 2013, the decision was made to proceed with the acquisition of the 

property and the County, through the ELAMP program, began the acquisition process by ordering 
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an appraisal of the golf course Property. (Wiley I at 52)  In September of 2013, the County engaged 

an appraiser who provided the County with an appraisal showing that the fair market value of the 

Property was $250,000, noting that 90 percent of the property consisted of tidal water bodies and 

salt marshes. (Wiley I at 54-55, Ex. 7)  As part of its standard practice, the County also retained a 

second appraiser to perform an appraisal review.  (Wiley I at 56, Ex 8).  The appraisal review 

concurred with the $250,000 valuation.  (Wiley I at Ex 8)  Based upon the appraisals, a $250,000 

sales price was proposed, but the owner of the Property quickly rejected the offer as too low, 

arguing that the land could be developed into lots for single family homes and sold for much more.   

(Wiley I at 58, Ex 9)   

On March 13, 2015, the County requested an updated appraisal and the County’s appraiser 

updated his appraisal and determined that the fair market value of the golf course had increased to 

$275,000. (Wiley I at 61, Ex 10)  The County continued to negotiate for the purchase of the 

Property, but the owner refused to accept the County’s offers and maintained that the property 

could be developed into single family lots. To this end, the owner provided its own appraisal 

valuing the golf course Property at $1.7 million dollars based upon the assumption that it could 

potentially be developed into 90 single family home sites. (Wiley I at 61-66, Ex 11) 

Although the County internally questioned whether and to what extent the Property could 

be developed into single family homes, the County asked the County’s appraiser to provide an 

update to his appraisal using a “hypothetical condition” that the golf course could potentially be 

developed into 50-60 single family home sites. (Wiley I at 73-76, 82 Ex 13, 14, 16)  On March 11, 

2016, using this hypothetical condition, the County’s appraiser valued the golf course property at 

$600,000.00. (Wiley I at 86)  However, the property owner still refused to accept anything less 

than $1.2 million dollars, for the Property.  (Wiley I at 87)  Nevertheless, based upon the County’s 
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appraisal value, the decision was made not to increase the purchase offer beyond $600,000. (Wiley 

I at 90) 

The decision to create an MSBU to provide additional funding 

 

At some point, the Civic Association asked to partner with ELAMP to meet the seller’s 

asking price.  (Wiley I at 91)  As proposed by the community, it was not a typical ELAMP project, 

because ELAMP would pay for half the purchase and then the community would pay for the other 

half of the purchase.  (Wiley II at 17)  ELAMP had never partnered with a private entity to fund 

an acquisition. (Wiley I at 91)    

Confusion over the boundaries of the MSBU and Park Access 

According to Mr. Wiley, his team determined the initial boundaries of the MSBU by 

referring to the Gulf Harbors Civic Association’s website which had a description of the 

boundaries of the Gulf Harbors Community.  (Wiley I at 125)  Using this information, they 

attempted to create a GIS boundary and from that boundary, extracted the physical addresses and 

property owners.  (Wiley I at 125) Mr. Wiley and his team did not consider whether the properties 

located within the proposed boundaries would derive any benefit from the park.  (Wiley I at 124-

125)  Importantly however, there are homes located within the Gulf Harbors community in close 

proximity to the park that are nevertheless excluded from the MSBU because they are within the 

municipal boundaries of the City of New Port Richey.  (Wiley I at pp. 123-124; Wiley II at 55 

Kobernick Aff ¶¶ 3-4)   In some instances, these excluded homes are actually closer to the park 

than homes located in unincorporated Pasco County which are included within the MSBU.  

(Kobernick Aff ¶¶ 3-4) 

The May 27, 2016 Petition Letter was then sent to all property owners obtained through 

this process.  (Wiley I, p. 107)  However, based upon information that came to light during one of 
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the workshops, it was discovered that some of the residents within the proposed MSBU boundaries 

resided within the boundaries of the City of New Port Richey.  (Wiley I at pp. 123-124)  It was 

ultimately determined to exclude those parcels from the jurisdiction of the MSBU.  (Wiley I at p 

121; Wiley II at 55)   

Further, as the project progressed, residents within the Gulf Harbors Community began 

expressing concerns about allowing members of the general public to access the proposed park.  

(Wiley II at 96)  Notably however, ELAMP funds had never previously been used for projects that 

were not accessible to the public.  (Wiley II at 19-20)  Ultimately, during the public workshops, 

the County proposed that the MSBU advisory board could determine how to handle that matter.  

(Wiley II at 96)  Thus, the issue of whether members of the general public will be able to access 

the park is not fully resolved. 

The Procedures Employed to Create the MSBU 

 On May 4, 2016, the County Administrator sent a letter to the seller offering to purchase 

the property pursuant to certain terms and conditions: 

1. We understand your asking price is $1,200,000.00, firm. Price would be cash 
to Seller, at closing. The County would contribute $600,000 from ELAMP 
funds, and the balance will be paid for by the residents of Gulf Harbors, through 
a Municipal Service Benefit Unit (MSBU), wherein the County would pay the 
purchase price at closing, and the residents of Gulf Harbors would repay the 
County. 

 
2.   Closing would be contingent upon: 

a.  A vote by the residents of Gulf Harbors approving the price and the creation 
of a MSBU. 

b.  The adoption by the Board of County Commissioners of an ordinance that 
would create the MSBU, to assess the residents of Gulf Harbors for their 
share of the purchase price and annual maintenance costs that is not 
challenged during any applicable appeal period. 

c.  Seller will provide clear title, and remove all liens from the property. 
d.  Clean Environmental Site Assessment report, satisfactory to the County. 
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3.  County would pay for any survey costs and any environmental studies, and        
recording of the deed. 

 
4. Seller would pay for all other closing costs, including documentary stamp taxes 

and owner's policy of title insurance.  
 

(Wiley I at 90, Ex 18)   
 

On May 12, 2016, the County Administrator instructed Mr. Wiley to prepare a “Petition 

Letter” to residents advising them that there would be a vote on the creation of an MSBU to fund 

a portion of the acquisition.  (Wiley I at 93-94, Ex. 18)  Pursuant to the County Administrator’s 

instructions, Mr. Wiley prepared a draft Petition Letter and submitted it to the County Attorney 

for approval.  (Wiley I at 95, Ex 18) 

On May 24, 2016, the County and seller entered into a written contract for the purchase of 

the property for a purchase price of $1,200,000, contingent on the following: 

This Contract is contingent upon (a) a vote by the residents of Gulf Harbors I Flor-
a-Mar, approving by a vote of more than 50% by written ballot, the purchase price 
and the creation of a Municipal Service Benefit Unit (MSBU) to fund all costs in 
excess of $600,000.00, including the annual maintenance of the property, and (b) 
adoption by the Board of County Commissioners of an ordinance that would create 
the MSBU, to assess the residents of Gulf Harbors I Flor-a-Mar for their share of 
the purchase price and annual maintenance costs, that is not challenged during any 
applicable appeal period, said MSBU to be created on or before July 26, 2016, and 
if for any reason the public hearing would need to be extended, not later than August 
9, 2016. The closing will be held 10 days after the adoption of the ordinance. In the 
event the Board of County Commissioners elects not to adopt an MSBU, which the 
Board may elect for any reason whatsoever, which funds all costs in excess of 
$600,000.00, including the annual maintenance of the property, then this 
Agreement shall terminate and be deemed null and void and of no force and effect, 
and neither party shall have any further rights, obligations or liability hereunder. 
 

(Wiley I at Ex 20)  Mr. Wiley testified that it was his understanding that the purchase would not 

go through unless it was approved by more than 50% of the residents. (Wiley I at 99) 

 On May 27, 2016, the Parks, Recreation and Natural Resources Department of Pasco 

County sent the “Petition Letter” to residents by certified mail informing them of the purchase and 



Page 8 of 38 
 

proposal for the creation of an MSBU to fund a portion of the purchase price.  (Wiley I at pp.92-

93, Ex.  21)  According to the letter, “In order for the MSBU to be created, 50% of the voting 

residents must vote in favor of creating the MSBU.  Otherwise the MSBU will not be created.” 

(emphasis added).  The letter went on to inform residents: 

Below is the announcement of the public workshop and hearing that will be held 
on the project and some legally required language. Pursuant to Section 94-5(b) of 
the Pasco County Code of Ordinances, if the project is approved by fifty percent 
(50%) of the property owners that respond, and is approved by the Board of County 
Commissioners at a public hearing, an MSBU will be created and the cost of the 
project will be assessed to you, the specially benefited properties included in the 
MSBU. The method of assessment will be calculated based on assessment units, 
one for each developed dwelling unit. Property owners are allowed 45 days from 
the date of the certified mailing of the notification of petition to return the ballot. 
The deadline for ballot receipt is July 9. Instructions for the voting procedure are 
on the enclosed ballot. 
 

(Wiley I at Ex.  21)   

Enclosed along with the Petition Letter was a ballot for residents to vote on the creation of 

the MSBU.   (Wiley at pp. 98-99; Ex.  21)  The County’s corporate representative acknowledged 

that the letter was sent out, and that the County was in fact acting pursuant to Chapter 94 of Pasco 

County’s Code of Ordinances.  (Wiley II at 34)  When pressed to explain whether the County 

deviated from Chapter 94 and when that decision would have been made, the County’s corporate 

representative testified that he did not have an understanding as to what procedures the County 

ultimately decided to follow for the creation of the MSBU and therefore unable to testify as to that 

topic.  (Wiley II at 46-48)  Notably however, Mr. Wiley acknowledged that Ms. Spirtos, from the 

County’s attorney’s office, approved the contents of the May 27, 2016 letter. (Wiley at 100-104)   

 On July 6, 2016, the Parks, Recreation and Natural Resources Department sent out another 

letter informing residents that “[b]ased on information received during the initial [Public 

Workshop] it was determined that an additional meeting should be held to provide residents with 
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additional information prior to the Board hearing on this matter.” And further that “Changes to the 

ballot deadline and BCC hearing date have been rescheduled to ensure all residents petitioned are 

involved and have sufficient time to ask questions.”  (Wiley I at Ex 24)  The letter went on to 

explain the proposal of the defunct golf course using funds from a newly created MSBU.  

According to the letter, “The Community is asked to vote YES, to support the creation of the 

MSBU so that the residents and the County may purchase the golf course, or NO, in opposition of 

creating an MSBU to purchase the golf course, in which case the County will not close on the 

purchase.”  (Wiley I at Ex 24)   

Unlike the May 27 letter, the July 6th letter was not based off a previous form.  (Wiley II at 

40)  The County’s corporate representative was unable to offer an explanation as to why Chapter 

94 was not referenced in the letter.  (Wiley II at 40).  Notably however, on August 9, 2016, Mr. 

Wiley sent a letter to Plaintiff in response to a number of questions she submitted concerning the 

proposal for the creation of the MSBU.  (Wiley I at 142-143, Ex 25) In the letter Mr. Wiley 

confirmed that the County was employing the special assessment process authorized in Chapter 

94 of the Code of Ordinances and Florida Statutes 125.01.  (Wiley I at 143, Ex 25) 

Counting of the ballots 

 
According to Mr. Wiley, Tammy Odierna from the Parks, Recreation and Natural 

Resources Department was primarily involved in counting the ballots as they were received.  

(Wiley I at 140)  Mr. Wiley further explained that it was the first time his office had ever been 

involved in counting ballots.  (Wiley I at 140)  Plaintiff personally counted and inspected the 

ballots and found a number of irregularities in the counting of the votes. (Kobernick Depo at 54)  

Based upon her count, Plaintiff concluded that the final vote count was only 47.6 percent “Yes.”  

(Kobernick Depo. at 114) 



Page 10 of 38 
 

Environmental Contamination Concerns 

 Because the property had previously been used as a golf course, there were concerns about 

the environmental contamination resulting from the application of fertilizers and pesticides. (Wiley 

I at 36)  Mr. Wiley testified that although neither he nor ELAMP had ever purchased a former golf 

course property before, it was felt that the issue of potential contamination could be addressed by 

making the sale contingent upon an environmental assessment.  (Wiley I at 36-37) 

 In October of 2016, a Phase I Environmental Services Assessment was performed and the 

conclusion was that a Phase II Environmental Services Assessment would need to be performed.  

(Wiley I at 38)  The conclusion from the Phase II assessment was that there was environmental 

contamination throughout the property as a result of pesticides.  (Wiley I at 39)  According to Mr. 

Wiley, there was a concern that if the pesticide levels exceeded state tolerance levels, the property 

would need to be remediated before improvements could be made.  (Wiley I at 40)   Mr. Wiley 

later confirmed that environmental assessments did in fact identify parameters above state 

acceptable levels and that the seller is pursuing satisfaction or clarification through the Florida 

Department of Environmental Protection.  (Wiley I at 147) 

 On November 30, 2016, Kurt Hardy of Universal Engineering sent an email 

communication to Tammy Odierna informing her of the potential cost of environmental cleanup 

of the property.  (Wiley I at 144, Ex 26)  According to the email, cleanup costs could range between 

$315,000 to $4.7 million depending on whether the entire property is impacted or whether the 

contamination is confined to the greens and tee boxes.  (Wiley I at 146, Ex 26)   According to Mr. 

Wiley, environmental assessments identified parameters above state acceptable levels and that the 

seller is pursuing satisfaction or clarification through the Florida Department of Environmental 

Protection.  (Wiley I at 147) 
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 Mr. Wiley subsequently sent a letter informing the seller that “Several chlorinated pesticide 

compound and arsenic were detected in the soil exceeding soil cleanup target levels set forth by 

the Florida Department of Environmental Protection (FDEP). The results of these findings most 

certainly will restrict future development and add costs to the project.”  (Wiley I at 149-150, Ex. 

27) The letter went on to state “However, pursuant to the terms of the Agreement for Sale and 

Purchase related to environmental contaminants and the results of the Phase II report, the Seller is 

obligated to perform the cure to the Buyer's satisfaction, should the Board elect to proceed to 

closing.”  (Wiley I at Ex 27)  Mr. Wiley explained that according to the Agreement for Sale and 

Purchase, the “Buyer” was both the community and the County.  (Wiley I at 150) 

 On May 24, 2017, Mr. Wiley sent another letter stating the estimated cost for the soil 

borings needed to determine the extent and depth of contamination was $34,919.00.   (Wiley I at 

154-157, Ex. 28)  The letter advised that “upon completion of the testing, there may be additional 

costs for the remediation plan to cure any problems to the sole satisfaction of the “BUYER.”  

(Wiley I at Ex. 28)  The letter went on to state: 

Our understanding is that the Seller is not in a position to proceed with this testing 
and any additional reports, nor would the Seller be able to finance any required 
remediation. If the County incurs these expenses, the County would seek to recover 
said expenses through a reduction in the purchase price or some form of 
reimbursement at closing. Before expending additional monies on the testing, 
please confirm that your client will be agreeable to reducing the purchase price by 
$34,910 for the testing and any agreed upon remediation. The remediation, if any, 
will need to wait until the soil borings are tested. 
 

(Wiley I at 154-157, Ex. 28)  Mr. Wiley conceded during his deposition that he never received a 

response from the Property owner as to its willingness to reduce the purchase price to pay for the 

cost of further testing and remediation.  (Wiley I at 155)  The additional soil borings described in 

Mr. Wiley’s May 24, 2017 letter were never performed.  (Wiley I at 155)  The County has not had 

any further communication from the Property Owner or the FDEP concerning the contamination 
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or remediation of the Property.  (Wiley I at 159-160; Wiley II at 88)  In May of 2018, the FDEP 

sent a letter to the owner of the Property advising it that the initial sampling analysis indicated the 

presence of contaminants in excess of cleanup target levels.   (Wiley II at Ex 14, Kobernick Aff at 

¶ 7; Ex. “C”)   

Standard of Review 

Summary Judgment is proper where the moving party shows conclusively that there are 

no genuine issues of material fact and that it is entitled to judgment as a matter of law. Coral 

Wood Page, Inc. v. GRE Coral Wood, LP, 71 So. 3d 251, 253 (Fla. 2d DCA 2011) (citing Holl v. 

Talcott, 191 So. 2d 40, 43 (Fla. 1966); Fla. R. Civ. P. 1.510(c)). The law is well settled in Florida 

that a party moving for summary judgment must show conclusively the absence of any genuine 

issue of material fact and the court must draw every possible inference in favor of the party against 

whom a summary judgment is sought. Moore v. Morris, 475 So. 2d 666, 668 (Fla. 1985); Wills 

v. Sears, Roebuck & Co., 351 So. 2d 29 (Fla. 1977).  A summary judgment should not be granted 

unless the facts are so crystallized that nothing remains but questions of law. Shaffran v. Holness, 

93 So. 2d 94 (Fla. 1957); Coral Wood Page, Inc., 71, So. 3d at 253. All possible inferences should 

be viewed in favor of the party against whom summary judgment is sought. Hornfischer v. 

Manatee County Sheriff’s Office, 136 So. 3d 703, 706 (Fla. 2d DCA 2014). 

ARGUMENT 

 Plaintiff filed her Amended Complaint (“Complaint”) on February 13, 2018. The 

Complaint contained six counts. The Movants filed Amended Motions for Summary Judgment; 

The County on June 29, 2018 and the Intervenors on July 5, 2018. Circuit Judge Mansfield entered 

the Court’s Order on Motions for Summary Judgment (“Order”) on August 20, 2018.  In the Order, 

the Court denied the Movants’ Motions for Summary Judgment on Counts I (Violation of § 
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101.161(1), Florida Statutes), IV (Violation of PCC 94), and VI (Violation of Florida Election 

Code), and partially granted and partially denied Summary Judgment on Count II (Violation of § 

125.01(1)(q), Florida Statutes). On February 26, 2019, both Movants filed Second Motions for 

Summary Judgment (“Second Motions”), which attempt to dispose of the claims that survived the 

earlier Summary Judgment attempt.  The Second Motions, which are largely identical, largely 

retread, with limited exception, to many of the same arguments that were denied by the August 20 

Order. 

 I. MOVANTS’ JURISDICTIONAL ARGUMENT 

 Movants begin by arguing that the Court lacks subject matter jurisdiction to consider 

speculative arguments.  Movants do not identify which Counts the argument is directed to and the 

entire argument section appears misdirected as Plaintiff’s Amended Complaint does not assert any 

“speculative” claims.  Nevertheless, Movants devote nearly five pages of argument to attack claims 

that are not raised in the Amended Complaint.  The County’s failure to disclose the fact that the 

golf course was contaminated when it submitted the referenda ballot to voters is, as discussed 

below, a valid basis to mount a challenge under 101.161(1), Florida Statutes, and is neither 

speculative nor theoretical.  Likewise, Plaintiffs’ claims directed to the County’s failure to follow 

its own ordinances in connection with the creation of the MSBU, are concrete attacks on the 

procedures employed by the County and are also not speculative or theoretical.  Plaintiff’s 

challenge to the special assessment under Chapter 125 is based upon concrete deficiencies in the 

ordinance as discussed below and not speculative injuries.     

  II. MOVANTS’ BALLOT COUNT ARGUMENT 

 Next, in what appears to be an attack on Count IV of the Amended Complaint, which 

asserts the County failed to comply with the special assessment procedures set forth in Chapter 94 
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of the Pasco County Code of Ordinances, Movants argue that the undisputed evidence shows that 

more than 50% of the ballots were in favor of the MSBU.  This Court denied Movants’ previous 

summary judgment arguments directed to Count IV based a dispute of fact.  Movants’ efforts to 

overcome this factual dispute through the presentation of more evidence are unavailing.  

Regardless of how much evidence Movants’ present in support of their Motions, this Court is 

nonetheless still precluded from weighing the evidence and resolving disputed issue of fact. 

A trial court is not permitted to resolve disputed issues or weigh evidence to reach a 

determination on summary judgment. Arce v. Haas, 51 So.3d 530, 531 (Fla. 2d DCA 2010) See 

also Howell v. Pasco County, 165 So. 3d 12, 15 (Fla. 2d DCA 2015) (trial court erred by weighing 

the credibility of the experts and their opinions in resolving motion for summary judgment). 

Further, all inferences from the record evidence must be resolved in favor of the non-moving party.  

Touart v. Gonzalez, 156 So. 2d 656, 658 (Fla. 1st DCA 1963); Rogers v. Parker, 241 So. 2d 428, 

429 (Fla. 2d DCA 1970). “Thus, if the record reflects the existence of any genuine issue of material 

fact or the possibility of any issue, or if the record raises even the slightest doubt that an issue 

might exist, that doubt must be resolved against the moving party and summary judgment must be 

denied.”  Hervey v. Alfonso, 650 So. 2d 644, 646 (Fla. 2d DCA 1995); See also Snyder v. Cheezem 

Dev. Corp., 373 So. 2d 719, 720 (Fla. 2d DCA 1979)(“[i]f the record reflects the existence of any 

genuine issue of material fact, or the possibility of any issue, or if the record raises even the 

slightest doubt that an issue might exist, summary judgment is improper”). 

In the present case, Movants’ submitted the Affidavit of Tammy Odierna to dispute Plaintiff’s 

deposition testimony wherein she testified that only 47.6 percent of the ballots were in favor of the 

MSBU. (Kobernick Depo. at p 114).  But this merely sets up a factual dispute that would preclude 

summary judgement. To avoid this dilemma, Movants’ attempt to challenge the credibility of 
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Plaintiff’s testimony, by claiming that Plaintiff never actually counted all of the ballots but instead 

“gave up.”  However, the law is well settled that where the court issues of credibility impact the 

determination of material facts, summary judgment is not appropriate.  Martins v. PNC Bank, Nat. 

Ass'n, 170 So. 3d 932, 937 (Fla. 5th DCA 2015).  

What is more, Movants’ misrepresent Plaintiff’s deposition testimony and purposely 

exclude Plaintiff’s explanation as to how she came up with her figure of 47.6 percent: 

Q So at what point did you come with the 47.6%? Was that at the first visit, the 
second visit – 
 
A Neither. 
 
Q -- the third visit, or after the third? 
 
A Neither. It was after the ELAMP spreadsheet. 
 
Q Okay. So tell me about the 47.6%. How did you come with that? 
 
A Missing signatures were removed, because that was not a valid ballot. 
 
Q So you started with -- did you start with the ELAMP spreadsheet? 
 
A Yes. 
 
Q Okay. And how did you approach it? 
 
A Basically, I went through every single parcel – 
 
Q Uh-huh. 
 
A -- and looked at every single parcel in here. (Indicating.) 

   
(Kobernick Depo. at pp. 128-129) 

        Because there remains a dispute of facts as to a material issue (the ballot counts), Summary 

Judgment as to Count IV must be denied. 
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III AND IV THE REQUIREMENTS OF §125.01(1) 

Next Movants argue that the parties in the County complied with Section 125.01, Florida 

Statutes, because ELAMP will be paying for the conservation half of the property such that the 

owners within the MSBU will only be paying for the portion of the property designated for 

recreation.  Movants’ go on to argue that because each property owner will be assessed equally, 

the costs are fairly apportioned.  Because Movants’ arguments fail to adequately address the 

surviving claims in Count II of the Amended Complaint, Summary Judgment must be denied as 

to Count II. 

Section 125.01(1)(q), Florida Statutes, allows a county to create municipal service taxing 

or benefit units for the provision of certain enumerated services, including "recreation service and 

facilities" as well as "other essential facilities and municipal services from funds derived from 

service charges, special assessments, or taxes within such unit only." §125.01(1)(q), Fla. Stat.  

Municipal services and facilities provided, pursuant to 125.01(1)(q), must provide an "essential" 

benefit to the taxpayers within the MSBU.  Fla. Att'y Gen. Op. 2016-13 (2016).   

 For a special assessment to be valid, it must be made pursuant to legislative authority and 

the method prescribed by the Legislature must be substantially followed.  Donnelly v. Marion 

County, 851 So. 2d 256, 259 (Fla. 5th DCA 2003). Further, the properties subject to a special 

assessment must derive a direct, special benefit from the service provided and that the assessment 

must be fairly and reasonably apportioned among properties that receive the special benefit. Id.  A 

Municipality's legislative findings that specially assessed properties will derive a special benefit 

must be supported by competent substantial evidence.  City of N. Lauderdale v. SMM Properties, 

Inc., 825 So. 2d 343, 348 (Fla. 2002).  A legislative body “cannot by its fiat make a special benefit 

to sustain a special assessment where there is no special benefit.” Id.   In evaluating whether a 
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special benefit is conferred to property by the services for which the assessment is imposed, "the 

test is whether there is a 'logical relationship' between the services provided and the benefit to real 

property." Id. at 349.  Whether alleged special assessments confer special benefits upon the 

property assessed is a mixed questions of law and fact.  Madison County v. Foxx, 636 So. 2d 39, 

49 (Fla. 1st DCA 1994). 

 The concept behind the municipal service benefit unit developed in the late 1960’s was a 

way of avoiding taxation of real property within municipalities to finance services rendered by the 

county purely for the benefit of unincorporated areas. Donnelly, 851 So. 2d at 260. Section 

125.01(1)(q), therefore authorizes a county to provide “municipal services” and provides for a 

mechanism whereby only the recipients of such services are assessed to pay for the services.  Id. 

By creation of a municipal service taxing or benefit units within its unincorporated areas, the 

county can assess recipients of the “municipal service” the full costs of the service1. Id. 

 In SMM Properties, Inc., the court invalidated a special assessment for the establishment 

of an emergency medical services program.  Id. at 350.    The court held that there was: 

no logical relationship between emergency medical services (the assessment, 
treatment, and transport of sick or injured people) and a special benefit to real 
property. Emergency medical services provide a personal benefit to individuals. 
There is no indication from the City or in the record how emergency medical 
services enhance the value of the property against which the assessment is imposed. 
 

Id.  Similarly in Donnelly, the court held that an MSBU created to fund enhanced law enforcement 

services, did not result in any special benefit to the properties within the MSBU. Donnelly, 851 

So. 2d at, 266. Likewise in Hanna v. City of Palm Bay, 579 So. 2d 320 (Fla. 5th DCA 1991) the 

                                                           

1 It is important to note that a special assessment is not a tax.  While taxes and special assessments 
are both mandatory, there is no requirement that taxes provide any specific benefit to the property; 
instead, they may be levied throughout the particular taxing unit for the general benefit of residents 
and property. On the other hand, special assessments must confer a specific benefit upon the land 
burdened by the assessment. City of Naples v. Moon, 269 So.2d 355 (Fla.1972). 
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court held that properties abutting roadways that were part of a repaving project could not be 

specially assessed for the cost of the repaving because the properties did not derive any special 

benefits beyond those benefits received by the community as a whole.  Hanna, 579 So. 2d at 322. 

 In the present case, the stated purpose for the creation of the MSBU is to fund in part the 

purchase of a 50 acre parcel of land that will be used primarily for wildlife conservation, but will 

include the construction of a perimeter trail and related passive park facilities. (Wiley II at p. 97) 

In their Motions, Movants apparently concede that that the "conservation" portion of the purchase 

would not constitute an essential facility or service for the purposes of section 125.01(1)(q).  

Instead, Movants argue that the conservation portion of the project will be funded entirely by 

ELAMP while the perimeter trail will be funded by the MSBU.   

 The Property is 50 acres in size.  (Wiley II at Ex. 8, 11)  The proposed “recreation” portion 

of the project will be confined to a perimeter trail. (Wiley II at 97)  The purchase price for the 

Property is $1.2 Million for the entire 50 acres.  Movants’ argue that the MSBU will only be 

required to pay for 25 acres of land that will be used for recreation while ELAMP will pay for the 

25 acres of land that will be utilized as a preserve.  But this is not entirely accurate. The record is 

clear that ELAMP’s contribution to the project is capped at $600,000. (Wiley II at Ex. 8, 11)  The 

MSBU will be obligated for all amounts in excess of ELAMP’s contribution, including the ongoing 

maintenance of the entire property.    (Wiley II at Ex. 8, 11)   

Movants next claim that the MSBU residents will derive a special benefit because access 

to the park will be limited to the MSBU residents as specified in the Ordinance.  This is not entirely 

correct either.  The actual text of Ordinance 16-25 does not limit use of the park to MSBU 

residents.  Section 6 of the Ordinance which discusses the operation of the Project reads as follows: 

There shall be a GULF HARBORS/FLOR-A-MAR PARK CONSERVATION 
MSBU Advisory Committee which will be appointed by the Board of County 
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Commissioners in accordance with a resolution to be adopted setting forth the 
number of members, the method of appointment and the term of office. It shall be 
the function and responsibility of the Advisory Committee to advise the County 
Administrator and the Board of County Commissioners in all matters as they relate 
to the operation and maintenance of the MSBU, including rules and restrictions to 
be imposed upon the use of the Park and Property. Such rules and regulations shall 
(a) ensure that the use of the Park does not materially impact the migratory bird 
habitat on the Property, and (b) allow ELAMP staff and their guests to have 
reasonable access to the Property for conservation purposes. 

 
At best, Ordinance 16-25 merely authorized an Advisory Committee to advise the County 

regarding rules and regulation that should be adopted in connection with the use of the property, 

which rules may or may not ever result in limiting access to MSBU members.  As set forth in Mr. 

Wiley’s deposition, there are no concrete plans for how access will be limited to MSBU residents. 

(Wiley II at 96)   Further, the record is clear that ELAMP “guests,” including members of the 

Audubon Society or other people wanting to visit will be allowed to access the Property. (Wiley I 

at p. 131)  The record is also clear that there are many Gulf Harbors properties located in close 

proximity to the Property which will nevertheless be excluded from the MSBU because they are 

situated within the boundaries of the City of New Port Richey2. (Wiley I at pp. 123-124; Wiley II 

at 55 Kobernick Aff ¶¶ 3-4) Movants do not even attempt to address these issues in their Motions.  

For these reasons, the Motions should be denied as to Count II. 

V. FLORIDA ELECTION CODE 

The Movants next go on to argue that the “ballots” sent to the Gulf Harbors residents were 

neither “ballots” nor a “referendum” subject to the Florida Election Code.  These are the very same 

arguments that the Court rejected when it denied Movants’ first Motion for Summary Judgment 

on this issue. 

                                                           

2 Properties located within the boundaries of the City of New Port Richey were excluded because 
the City would have had to separately consent to the inclusion of the properties.  §125.01, Fla. 
Stat. 
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a. 101.161(1), Florida Statutes and the rest of the Election Code Apply 

As a preliminary matter, Section 97.0115, Florida Statutes, provides that “all matters set 

forth in chapters 97-105 (the Florida Election Code), are preempted to the state, except as 

otherwise specifically authorized by state or federal law.” §97.0115, Fla. Stat.  The conduct of 

municipal elections shall be governed by s. 100.3605.”  Id.    Further, the Florida Election Code, 

shall govern the conduct of a municipality's election in the absence of an applicable special act, 

charter, or ordinance provision. No charter or ordinance provision shall be adopted which conflicts 

with or exempts a municipality from any provision in the Florida Election Code that expressly 

applies to municipalities.”  § 100.3605, Fla. Stat.  Thus, the Florida Election Code expressly states 

that it applies to all municipal elections.  Simply put, the County’s broad home rule powers do not 

include the power to conduct referenda, straw polls, or other forms of elections, in an ad hoc 

fashion.  The County must be able to point to a specific grant of authority when engaging in such 

activity.   

Despite it being the clear intent of the legislature that the Florida Election Code apply to 

all municipal elections subjected to specifically authorized exceptions, Movants nevertheless 

argue that the MSBU ballots were not really ballots for the purposes of the Florida Election Code.  

Setting aside the fact that the County continually referred to the MSBU ballots as ballots 

throughout the process, Section 101.161, Florida Statutes, specifically uses the word ballot when 

describing the process of submitting a public measure to a vote of the electorate. See 101.161, 

Florida Statutes (discussing ballot requirements for use in referenda proceedings).  Movants’ 

reliance on the definitions set forth in section 97.021(5), Florida Statutes, is unavailing.  The 

definition cited by Movants merely defines the term “ballot” or “official ballot” when used in 

reference to “marksensse ballots,” which is ballot form used in connection with electronic 
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tabulation machines.  § 97.021, Fla. Stat.    Nothing in the definition can be properly read to mean 

that the ballots the County sent to property owners were not “ballots” for the purposes of the 

Florida Election Code because they were not “marksense ballots.” 

Movants next argue that 101.161 is not applicable to the MSBU voting process because 

the creation of the MSBU was not a “public measure” within the meaning of 101.161, Fla. Stat.  

Movants do not cite to any authority for this proposition, but go on to argue that 101.161(1), Florida 

Statutes, only applies to public measures placed on the general, primary, or special election ballot.  

The Movants’ interpretation is simply not consistent with either the place language of the 

applicable statutes or relevant case law. A referendum is defined as “[t]he process of referring a 

state legislative act, a state constitutional amendment, or an important public issue to the people 

for final approval by popular vote.” Black's Law Dictionary (10th ed. 2014). By its terms, 101.161 

applies [w]henever a constitutional amendment or other public measure is submitted to the vote of 

the people.  §101.161(1).  Nothing contained in the statute suggests that its application is limited 

to only certain types of referenda. 

Indeed, contrary to positions advocated by Movants, Florida law is clear that 101.161 

applies whenever any type of public measure is submitted to a vote of the people.  See Andrews v. 

City of Jacksonville, 43 Fla. L. Weekly D1370 (Fla. 1st DCA June 18, 2018)(applying 101.161 to 

city referendum on ordinance to adopt sales tax surcharge).  Florida Courts consistently apply 

101.161 to matters other than constitutional or charter amendments.  See Id.  (Ordinance setting 

referendum on whether to adopt sales tax surcharge); Matheson v. Miami-Dade County, 187 So. 

3d 221, 224 (Fla. 3d DCA 2015)(applying 101.161 to referendum that asked voters to approve the 

construction of new facilities to be located in a tennis park); Let Miami Beach Decide v. City of 

Miami Beach, 120 So. 3d 1282, 1284 (Fla. 3d DCA 2013)(applying 101.161 to referendum seeking 
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voter approval for city to enter a lease agreement). See also Hoofnagle v. Pinellas Suncoast Fire 

& Rescue District, Case No. 16-005347CI-21, Pinellas County, Florida (applying 101.161 to 

referendum asking residents of fire district to approve ad-valorem tax increase).  In fact, as 

discussed further below, 125.01(1)(y), Florida Statutes, specifically grants County’s the authority 

to conduct referendums pursuant to the Florida Election Code.  Thus clearly indicating the 

Legislature’s intent for the Florida Election Code to apply to the County’s MSBU ballot 

referendum.     

Movants’ argument that 101.161 is not applicable to the MSBU ballot referendum is simply 

incorrect. 

b. Referenda for Special Assessments 

Movants next argue that Chapter 125.01 does not require referenda for the creation of an 

MSBU, but this is nothing but a straw man argument.  Plaintiff’s Amended Complaint is directed 

to the fact that the County informed voters that it was conducting a referendum according to a 

specific process.  A local government is generally bound to follow its own code. Accela, Inc. v. 

Sarasota County, 993 So. 2d 1035, 1038 (Fla. 2d DCA 2008).  Further, local governments can be 

bound to follow procedures which it told the public it was following. For example, in Madison 

County v. Foxx, 636 So. 2d 39 (Fla. 1st DCA 1994), the Court stated that “we cannot overlook the 

fact that the County referenced section 125.01(1)(q) as the enabling legislation for its ordinance, 

or that the County totally failed to comply with the terms of that statute.” Because the county failed 

to comply with procedures contained in the legal authority it stated was applicable, the court ruled 

that the ordinances in question “are null and void for failure of the County to substantially comply 

with the statutory authority under which it purported to act.” Id. at 48.  Here, the County sent 

property owners ballots and asked them to vote on the creation of the MSBU. (Wiley I at Ex 20)  
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In doing so, the County specifically stated that the MSBU would not be created unless more than 

50 percent voted in favor of the measure.  (Wiley I at p. 99, Ex 20)  The County is bound to follow 

those procedures it set in motion. 

What is more, section 125.01(1)(y) specifically authorizes a County to  

Place questions or propositions on the ballot at any primary election, general 
election, or otherwise called special election, when agreed to by a majority vote of 
the total membership of the legislative and governing body, so as to obtain an 
expression of elector sentiment with respect to matters of substantial concern within 
the county. No special election may be called for the purpose of conducting a straw 
ballot. Any election costs, as defined in s. 97.021, associated with any ballot 
question or election called specifically at the request of a district or for the creation 
of a district shall be paid by the district either in whole or in part as the case may 
warrant. 

 
Even accepting the County’s claim that it was merely conducting a straw poll, it still was bound 

to follow the procedures specified by the Legislature.  Clearly, the County did not follow 

125.01(1)(y).   Florida courts adhere to the maxim of expressio unius est exclusio alterius as a 

general principle of statutory construction, which means that the mention of one thing implies the 

exclusion of another.  Thayer v. State, 335 So. 2d 815, 817 (Fla. 1976). Therefore the County was 

not free to simply make up its own procedures, even if it was conducting a straw poll as it now 

claims. 

c. Even Straw Polls are governed by the Florida Election Code and 101.161(1) 

Movants next argue that the ballot was merely a straw poll and had no binding legal effect.  

This is nothing more than an after-the-fact rationalization that is completely contrary to the 

testimony of the County’s corporate representative who testified that when the ballots were 

originally sent out to voters, it was the County’s position that the project would not proceed unless 

it was approved by more than 50 percent of the voters.  (Wiley I at p. 99)   
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Movants reference to Gretna Racing, LLC v. Dep't of Bus. & Prof'l Regulation, 178 So. 3d 

15, 29 (Fla. 1st DCA 2015) is inapposite.  Gretna Racing, LLC concerned the question of whether 

a question placed on the ballot in Gadson County pursuant 125.01(1)(y), Florida Statutes,  

concerning the expansion slot machines, was an authorized referendum for the purposes of 

expanding the use of slot machines into the county.  The court held that because a vote pursuant 

to 125.01(1)(y), Florida Statutes, is non-binding, it is not a referendum for the purposes of Florida 

Statutes regulating the expansion of slot machine use.  Id. at 28-29.  Gretna Racing, LLC has no 

relevance to the facts of this case.  Indeed, the County does not even claim have been applying 

125.01(1)(y) in the instant case (which would have been the only mechanism by which it could 

conduct a straw poll).   

More importantly however, Gretna Racing, LLC does not stand for the proposition that the 

Florida Election Code does not apply to non-binding or straw polls.  On the contrary, Gretna 

Racing, LLC cites with approval the case of Miami v. Staats, 919 So. 2d 485, 487 (Fla. 3d DCA 

2005), which applied 101.161(1), Florida Statutes which invalidated a city resolution that placed 

a straw poll question on the ballot due to deceptive ballot language.   Miami v. Staats, 919 So. 2d 

485, 487 (Fla. 3d DCA 2005). 

d. A ballot challenge can void the ordinance 

Next Movants argue that the only remedy of a violation of 101.161(1), Florida Statutes is 

removal from the ballot or not to count the votes and that a ballot challenge cannot result in voiding 

the ordinance altogether.  First, this argument does not dispose of Plaintiff’s claim; it merely 

disputes the appropriate remedy, which is a matter better suited for argument at trial.  Second, and 

more importantly, this is simply not an accurate statement of the law.  When a vote has already 

taken place, the remedy is to invalidate the measure.  See Wadhams v. Bd. of County Com'rs of 
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Sarasota County, 567 So. 2d 414, 418 (Fla. 1990) (invalidating amendment to county charter 

where ballot language violated 101.161(1)); See also Hoofnagle v. Pinellas Suncoast Fire & 

Rescue District, Case No. 16-005347CI-21, Pinellas County, Florida (applying 101.161 to 

invalidate an ad valorem tax increase after approved by voter referendum due to misleading ballot 

language). 

e. The ballot challenge is not untimely 

Movants next argue that Plaintiff’s ballot challenge is untimely because it was not filed 

until after the ballots were counted.  Again this is an inaccurate statement of the law.  As a 

preliminary matter, Movants did not raise any affirmative defenses based on the timeliness of 

Plaintiff’s ballot challenge, so for this reason alone Movants’ argument on this issue must fail.  

Perhaps more importantly, even if Movants had raised the defenses, the Florida Supreme Court 

has previously rejected similar laches-type defenses3 where suit was filed shortly before or even 

after the election. In Wadhams the Sarasota Board of County Commissioners argued that a ballot 

challenge was barred by laches on the grounds that the suit was not initiated until after the election. 

Wadhams, 567 So. 2d at 417.  Rejecting this argument, the court wrote: 

we reject the Board's argument that the present case is distinguishable from Askew 
because Askew dealt with a preelection challenge to the ballot and that the 
petitioners should be foreclosed from relief because the present action was not 
instituted until after the special election. The Board in effect argues that 

hoodwinking the voting public is permissible unless the action is challenged 

prior to the election. We perceive no basis for the Board's conclusion that the 
holding of this Court in Askew applies only if the challenge is made prior to the 
election. We agree with the dissent below that although there would come a point 
where laches would preclude an attack on the ordinance, such is not the situation in 
the present case where the suit was filed only a few weeks after the election. 

 
Id. (emphasis added). 
 

                                                           

3 We note that Movants did not even raise the affirmative defense of laches. 
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The Florida Supreme Court later reaffirmed Wadhams in Armstrong wherein it rejected the 

Florida Secretary of State’s argument that the suit was barred because the election had already 

taken place: 

Like the ballot language in Wadhams, the ballot language in the present case is 
defective for what it does not say: It does not tell voters the “chief purpose” of the 
amendment. The present case, however, is even more compelling than Wadhams 
for several additional reasons. First, unlike the situation in Wadhams, the challenge 
here was initiated nearly a month before the election took place, rather than after 
the election. Second, unlike the situation in Wadhams, the text of the present 
amendment did not appear on the ballot, and the title and summary-which did 
appear-were misleading because they implied that the amendment would promote 
the rights of Florida citizens and they contained several factual inaccuracies. 
 
Accordingly, we reaffirm our holding in Wadhams that a favorable popular vote 
standing alone does not confer automatic validity on a defective amendment. 

 
For these reasons, Movants’ argument that Plaintiff’s Ballot challenge is untimely is 

unavailing. 

f. The ballot language was deceptive 

 Movants next argue the ballot summary is not misleading because the Agreement for Sale 

and Purchase clearly indicates that the Seller and not the County, nor MSBU, will be responsible 

for any cost of remediation.  Movants’ claim that the undisputable evidence shows that 

environmental costs will not be charged to the MSBU is incorrect.  The title and summary state as 

follows: 

GULF HARBORS/FLOR-A-MAR PARK AND CONSERVATION 

MUNICIPAL SERVICES BENEFIT UNIT 

 
If you want the MSBU to be created, and are willing to be assessed for the 
acquisition costs of the former golf course property, and annual maintenance for a 
passive park in your neighborhood, please check the "YES" block and each person 
listed on the deed to your property must sign the petition. If you do not want the 
MSBU to be created, please check the "NO" block; no signature is required on the 
ballot if you indicate "NO". Please return the completed petition in the provided 
return envelope, to the Parks, Recreation, and Natural Resources Office prior to 
July 9, 2016. The final decision whether or not to approve a Municipal Services 
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Benefit Unit rests with the Board of County Commissioners. If you have any 
comments or suggestions please write them in the space provided. If this is not 
enough space please continue on the back of the page. This ballot is for the 
following parcels: 
 

 Ballot titles and summaries for referenda are governed by Florida Statutes §101.161(1). 

This statutory provision requires that all ballot referenda contain a proper title of no more than 15 

words describing the issue followed by a summary of no more than 75 words explaining the chief 

purpose of the issue. §101.161(1), Fla. Stat.   The purpose of the ballot title and summary is to 

ensure that voters are “able to comprehend the sweep of each proposal from a fair notification in 

the proposition itself that is neither less nor more extensive that it appears to be.” Smathers v. 

Smith, 338 So. 2d 825, 829 (Fla. 1976).  

Moreover, the ballot title and summary must accurately represent the chief purpose of the 

measure, because voters will not have the actual text of the measure when casting their votes. 

Armstrong v. Harris, 773 So. 2d 7, 12-13 (Fla. 2000).  In evaluating the “chief purpose,” courts 

look to the language of the amendment itself rather than the subjective criteria espoused by the 

amendment’s sponsor. Id. at 18. A ballot title and summary will be invalidated if it flies under 

false colors or hides the ball as to the true effect of the measure. Id. at 13. 

Further, ballot language may not omit material facts necessary to inform the public as to 

the actual effect of the measure.  In Wadhams, a special election was held for the purposes of 

approving an amendment to the Sarasota County Charter. Wadhams, 567 So. 2d at 415.  The 

charter amendment would have limited meetings of the Charter Review Board to once every four 

years, while the existing charter contained no limitation on Charter Review Board meetings. Id. at 

416. The ballot summary submitted to the voters contained the exact text of the amended charter 

provisions with no further explanation. Id.  The Florida Supreme Court invalidated the amendment 

holding that, although literally true, the ballot summary failed to properly inform voters that the 
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chief purpose of the amendment was to curtail the Charter Review Board's right to meet. Id. at 

416-417.    

Similarly, in Armstrong the Florida Supreme Court held that a ballot title and summary 

relating to a proposed amendment to the Florida Constitution was misleading and flying under 

false colors because the language, although literally true, failed to inform voters that the main 

effect of the amendment would change the Cruel or Unusual Punishment Clause contained in the 

Florida Constitution. 

In the present case, as explained above, the main effect of the amendment is simple, 
clear-cut, and beyond dispute: The amendment will nullify the Cruel or Unusual 
Punishment Clause. This effect far outstrips the stated purpose (i.e., to “preserve” 
the death penalty), for the amendment will nullify a longstanding constitutional 
provision that applies to all criminal punishments, not just the death penalty. 
Nowhere in the summary, however, is this effect mentioned - or even hinted at. The 
main effect of the amendment is not stated anywhere on the ballot. (The voter is 
not even told on the ballot that the word “or” in the Cruel or Unusual Punishment 
Clause will be changed to “and”- a significant change by itself.) 
 

Armstrong, 773 So. 2d at 18. 

At the outset, it is important to note that neither the ballot nor the letter that accompanied 

it even mentioned the issue of environmental contamination.  For this reason alone, the ballot 

violates 101.161 for failing to inform voters of a material issue necessary to inform the electorate 

as to the true effect of the measure since the undisputed evidence adduced thus far is that the 

presence of contaminants have been found on the property.  (Wiley I at 154-160, Ex. 28; Wiley II 

at 88; Kobernick Aff at ¶ 7; Ex. “C”)  Even more importantly, the undisputed record evidence is 

that contaminants have been detected in the soil of the Property and will “most certainly will 

restrict future development and add costs to the project.”  (Wiley I at 149-150, Ex. 27)  It is also 

undisputed that the Seller does not have the financial ability to continue testing or fund any future 

clean-up efforts.  (Wiley I at 154-157, Ex. 28; Kobernick Aff. at ¶ 6, Ex. “B”)   
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Contrary to Movants’ assertion, the Agreement for Sale and Purchase does not insulate the 

MSBU from environmental clean-up costs.  Section 9 of the Agreement for Sale and Purchase 

only states that “if the SELLER elects not to cure any [environmental] problems, to the sole 

satisfaction of the BUYER then the BUYER may terminate this Agreement.” (Wiley I at Ex. 20) 

(emphasis added) Section 10 of the Agreement for Sale and Purchase further states that in the event 

there is any report disclosing the presence of contaminants on the Property, the BUYER may 

terminate this Agreement . . ., or may close the sale in the same manner as if no such 

Contaminants had been found. (Wiley I at Ex. 20) (emphasis added) Thus, the Agreement for 

Sale and Purchase is absolutely clear that the County can, if it so chooses, close on the sale 

notwithstanding the presence of any contaminants.   

The same Agreement for Sale and Purchase also makes it clear that the County’s 

contribution to the sale is limited to $600,000 and that MSBU is to fund all costs in excess of 

$600,000, including maintenance of the property. (Wiley I at Ex. 20)   According to estimates 

received by the County, remediation costs could be anywhere between $315,000 and $4.7 Million.  

(Wiley I at 146, Ex 26)   Because the Seller does not have the ability to fund any cleanup efforts, 

the County proposed funding the testing and clean up in exchange for a reduction in the purchase 

price, but the Seller has not agreed to the proposal.  (Wiley I at 154-157, Ex. 28)  The County has 

not provided any explanation as to how the cleanup efforts will be funded should the seller refuse 

to reduce the purchase price4.   If the County chooses to close on the Sale without obtaining a 

reduction in purchase price or finding some other arrangements to fund clean-up efforts, as it may 

under the Agreement for Sale and Purchase, the MSBU will most certainly be on the hook because 

                                                           

4 In fact, according to Commissioner Starkey, Seller has no intention of funding the cleanup efforts 
which means that any cleanup efforts will be subsidized by the taxpayers.  (Kobernick Aff at Ex. 
“B”)  
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it is obligated to cover all costs in excess of $600,000.  The ballot language utterly fails to inform 

voters of this risk.  

In fact, the ballot summary is devoid of any information concerning the actual costs that 

will be assessed or the duration of the assessment.  The ballot summary also fails to inform voters 

that only certain properties within the Gulf Harbors community will the subject to the MSBU 

assessments, and that Gulf Harbors properties located within the city limits of New Port Richey 

will not be assessed despite also benefiting from the creation of a community park.   Likewise, the 

ballot summary does not inform voters that Property may or may not be limited to those property 

owners within MSBU.  These are material facts that are necessary to inform the voters of the actual 

effect of the measure. 

On top of all this, the County now claims that the vote was merely a “straw poll” and never 

intended to be binding.  This is yet another reason that the ballot language was false and deceptive.  

In Staats, the court held that ballot language was defective because it failed to inform voters that 

the ballot question had no binding effect.  Staats, 919 So. 2d at 487.  In the present case, when the 

ballots were first presented, the County informed voters that the project would not proceed unless 

it won the approval of more than 50 percent of the voters.  (Wiley I at p. 99, Ex.  21, Wiley II at 

34).  Further, the ballot language does not clearly indicated that the vote would be non-binding, as 

the County now suggests.  When read as a whole, the language merely suggests that the County 

would not be bound to follow through with the project in the event it received voter approval, 

nothing more. 

g. The ballot language exceeded 75 words in length  

The Movants’ next argue without citation to authority that the ballot summary was only 54 

words in length because the remaining words were just instructions which should not be counted.  
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The total number of words contained in the ballot summary is 154.  Despite there not being any 

clear distinction between what is “instruction” and what is “summary” Movants invite the court to 

parse and evaluate each and every word, even words within the same sentence to determine 

whether it is summary language that should be counted for the purposes of the 75 word limit or 

excluded as instruction. Movants do not cite to any authority to support their arguments because 

there is none to be found.   

h. The comment section was misleading 

Movants next assert, without any further argument or citation to authority, that the 

comment section contained on the ballots were neither improper nor confusing.   However, the 

record evidence shows that voters did include comments and that some of the “yes” votes appeared 

to be qualified based upon voter comments.  (Kobernick Depo at pp. 68-70, 104)  The Ballot 

Summary language is also ambiguous, deceptive and misleading in violation of §101.161(1), 

Florida Statutes, in that the ballot invites voters to provide comments or suggestions in addition to 

voting yes or no, thus giving voters the false impression that they could qualify their responses, 

when in fact this was not true.   

i. The ballot language did not inform voters of a new ad valorem assessment 

The ballot language is also deceptive because it does not inform voters that the creation of 

the MSBU will result in a non-ad valorem tax assessment.  To be sure, the letter accompanying 

the ballot does discuss the issue of a non-ad valorem tax assessment estimated to be $100 per unit 

per year.  (Wiley I at Ex. 21)  However, this information is not contained within the ballot summary 

itself which is required under 101.161.  Furthermore, while the May 27 letter estimates the 

assessment will be $100 per year, it falsely informs voters that the MSBU’s contribution will be 

limited to $600,000 when in fact, the MSBU will be required to fund all costs in excess of the 
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County’s $600,000 contribution.  (Wiley II at Ex 8, 11)  Under any analysis, the voters are simply 

not informed of the potential risk of the MSBU having to pay more than $600,000.  

VI. CHAPTER 94 APPLIES 

Apparently recognizing that the County failed to follow the special assessment procedures 

set forth in Chapter 94 of the Pasco County Code of Ordinances, Movants argue that the County 

did not adopt Ordinance 16-25 pursuant to Chapter 94 and was not required to follow Chapter 94 

in any event. As a preliminary matter, section 125.01, Florida Statutes, is the statutory grant of 

authority that allows counties to levy taxes and special assessments.  See generally § 125.01, Fla. 

Stat.; see also Gilreath v. Westgate Daytona, Ltd., 871 So. 2d 961, 966 (Fla. 5th DCA 

2004)(“Counties do not possess inherent power to tax; the legal authority of a county to tax must 

derive from the state.”)   

Section 94-2 of the Pasco County Code of Ordinances states the,  

The board of county commissioners is granted the authority to adopt this article 
pursuant to F.S. ch. 125. The board of county commissioners is authorized to 
establish services and improvements and fund such services and improvements 
through special assessments pursuant to F.S. § 125.01(r). 
 

Additionally, Section 94-1 of the Pasco County Code states that it “shall apply to special 

assessments and to all projects commenced under this article.” (emphasis added)  Thus, it is clear 

that while section 125.01 of the Florida Statutes granted, the County the authority to enact special 

assessments, Pasco County adopted Chapter 94 to be the procedures by which it would implement 

those special assessments. 

Even the circumstances and processes used to enact Ordinance 16-25 show that the County 

was bound by, and was actually following, the procedures required by Ch. 94. First, the "Petition 

Letter" sent to residents on May 27, 2016 references Ch. 94 and the procedures stated therein twice. 

(Wiley I at Ex. 21) Additionally, Keith Wiley as the County's corporate representative conceded 
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in his deposition that the he believed that the County was following Chapter 94 when the project 

was started.  (Wiley II at pp. 46-48)  Additionally, in Mr. Wiley's August 9, 2016 letter to Plaintiff, 

Mr. Wiley again confirmed that the County was following Ch. 94 in enacting Ordinance 16-25. 

(Wiley I at 142-143, Ex 25) Movants’ argument to the contrary is not supported by competent 

evidence.    

Such facts are important because a local government is generally bound to follow its own 

code. Accela, Inc. v. Sarasota County, 993 So. 2d 1035, 1038 (Fla. 2d DCA 2008).  Further, local 

governments can be bound to follow procedures which it told the public it was following. For 

example, in Madison County v. Foxx, 636 So. 2d 39 (Fla. 1st DCA 1994), the Court stated that 

“we cannot overlook the fact that the County referenced section 125.01(1)(q) as the enabling 

legislation for its ordinance, or that the County totally failed to comply with the terms of that 

statute.” Because the County failed to comply with procedures contained in the legal authority it 

stated was applicable, the Court ruled that the ordinances in question “are null and void for failure 

of the County to substantially comply with the statutory authority under which it purported to act.” 

Id. at 48.  

 The County should also not be permitted to argue that it was not following Chapter 94 in 

enacting Ordinance 16-25 when the argument directly contradicts the testimony of its corporate 

representative.  During the testimony of the Mr. Wiley as the County’s corporate representative, 

Mr. Wiley testified that he began the process utilizing Chapter 94 but did not know whether the 

County deviated from Chapter 94 at some point:  

Q. When the County was drafting this May 27th letter, was there any 
discussion internally within the County as to whether Chapter 94 of the County's 
Code of Ordinances would be applicable? 
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A.  Again, I don't know if it would legally be applied. I think we were looking 
for a baseline to start somewhere and I think that that's where we started. I couldn't 
tell you if it was -- if this project could be held to that ordinance or not. 

 
Q.  Can I please see Exhibit 1. So is it the County's position that it was initially 
acting under Chapter 94 of Pasco County's Code of Ordinances in enacting this 
MSBU? 

 
MS. SPIRTOS: Object to the form of the question. Counsel that calls for a legal 
opinion. 
 
THE DEPONENT: You said "initially," right? 
 
MR. CROCHET: Correct. Initially. 
 
THE DEPONENT: Yes. 
 

 (Wiley II at p. 34) 
 

*      *     * 
 

Q. So you testified earlier that Pasco County was using Chapter 94 as a baseline 
to get started for this MSBU process, correct? 
 
A.  Yes. 
 
Q. When exactly did Pasco County deviate or decide not to use Chapter 94 as 
a guideline anymore or did that ever happen; did they attempt to file Chapter 94 
going forward all the way through? 
 
A. It looks like we deviated somewhere from the first letter after maybe the 
first workshop. 
 
Q. You say it looks like they deviated? 
 
A. Yeah. I don't have all the documents committed to memory, obviously, so 
I'm going basically based off of what we're reviewing and discussing and my 
recollection. 
 
Q. In your preparation for today's deposition, did you make any inquiry with 
anyone at Pasco County as to the applicability of Chapter 94 to these procedures? 
Not necessarily the applicability. How about whether Chapter 94 was being 
followed? 
 
MS. SPIRTOS: Object to the form of the question. 
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THE DEPONENT: No. 
 
BY MR. CROCHET: 
 
Q.  You didn't receive any direction from any County representative to prepare 
you for today's deposition as to what procedures were being followed in the creation 
of the MSBU? 
 
A.  No. 
 
Q.  So you can't testify today in your capacity as a corporate representative of 
Pasco County as to what procedures were being followed by Pasco County? 
 
MS. SPIRTOS: Object to the form of the question. 
 
THE DEPONENT: No. 
 
MS. SPIRTOS: You're asking him for a legal opinion and then you morphed into a 
conclusion dealing with facts. He's here as a corporate representative. 
 
MR. CROCHET: I'm asking – 
 
THE DEPONENT: Not as the County's attorney. 
 
BY MR. CROCHET: 
 
Q.  As the corporate representative, is it the County's position that Chapter 94 
was being followed in the creation of this MSBU? 
 
MS. SPIRTOS: Object to the form of the question. 
 
THE DEPONENT: Again, I'll say it again. It's the County's position that we started 
that way. You would have to ask or I would have to ask the County Attorney's 
Office. If this project is applicable or not, I wouldn't have made that call on my own 
during the process of all this stuff. 

 
(Wiley II at pp. 46-48) 
 
 Mr.  Wiley’s testimony was clear that the County started the process pursuant to Chapter 

94.  He could not offer any testimony as to whether the County deviated from Chapter 94 and why.  

At minimum, there exists an issue of material fact as to whether the County was following Chapter 

94.  At worst, the County should be prevented from arguing that it was not following Chapter 94 
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when its own corporate representative failed and refused to testify as to whether the County 

subsequently deviated from Chapter 94.   

 VII. MOVANTS’ STANDING ARGUMENT 

Movants next argue that Plaintiff lacks stating to challenge the County’s ordinance because 

she cannot demonstrate a special injury.  Movants’ lengthy analysis of standing for the purposes 

of taxpayer lawsuits is misplaced.  The taxpayer standing doctrine is “[t]he principle that a taxpayer 

has no standing to sue the government for allegedly misspending the public's tax money unless 

that taxpayer can demonstrate a personal stake and show some direct injury.” City of Hialeah v. 

Delgado, 963 So. 2d 754, 756 (Fla. 3d DCA 2007); Godheim v. City of Tampa, 426 So. 2d 1084, 

1086 (Fla. 2d DCA 1983).  But this doctrine only applies where the suit is one about misspending 

tax payer funds.  See Id. However this case does not involve a challenge to a governmental 

spending decision.  

A voter has standing to assert a claim based of a violation of 101.161(1), Florida Statutes.   

City of Hialeah v. Delgado, 963 So. 2d 754, 756 (Fla. 3d DCA 2007).  In Delgado, the City of 

Hialeah argued that the plaintiff did not have standing to challenge a straw poll conducted by the 

city because he could not demonstrate a special injury.  Id.  Rejecting the city’s standing argument, 

the court noted that the city, much like Movants are doing here, “misapprehends the difference 

between taxpayer standing and standing in election law cases. The present case is a challenge by 

a voter to ballot language, not a challenge by a taxpayer to a governmental spending decision. The 

trial court was entirely correct in ruling that Delgado had standing as a citizen and voter.”  Id.    

Likewise, it is well-established that property owners may challenge ordinances authorizing 

special assessments. See e.g.  Sarasota County v. Sarasota Church of Christ, Inc., 667 So. 2d 180, 

183 (Fla. 1995) (property owners challenged special for storm water services alleging no special 
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benefit and that the assessment was not fairly apportioned); Donnelly v. Marion County, 851 So. 

2d 256, 257 (Fla. 5th DCA 2003) (property owners challenged county’s creation of MTSU under 

125.01(1)(q) to fund enhanced law enforcement services); Madison County v. Foxx, 636 So. 2d 

39, 42 (Fla. 1st DCA 1994)(property owners challenged County’s special assessments pursuant to 

125.01(1)(q) to fund garbage collection and disposal, landfill closure, ambulance service, and fire 

protection). 

Movants’ Motions should therefore be denied for these reasons as well.  

CONCLUSION 

For the reasons set forth above, singly and combined, Movants’ Second Motions for 

Summary Judgment should be denied. 

 WHEREFORE Plaintiff, DIANE THERIAULT KOBERNICK, respectfully requests that 

this Court deny the Second Motions for Summary Judgment for the reasons set forth above and 

grant all other relief as is just and proper.  
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